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December 31, 2025

The Honorable Lee Zeldin, Administrator
Environmental Protection Agency

1200 Pennsylvania Avenue, N.W., Mail Code 1101A
Washington, DC 20460

Subject: North Dakota Farmers Union Comments on Proposed Rule: Updated Definition of
"Waters of the United States" Docket ID No. EPA-HQ-OW-2025-0322

Administrator Zeldin:

North Dakota Farmers Union (NDFU) respectfully submits these comments on the Environmental
Protection Agency (EPA) and U.S. Army Corps of Engineers' (Corps) proposed rule revising the
definition of "waters of the United States" (WOTUS) under the Clean Water Act.

NDFU is a grassroots organization representing 70,000 members committed to advancing family
farm and ranch agriculture through member advocacy, educational programs, and cooperative
initiatives. Our members are stewards of North Dakota's agricultural lands and water resources with
a deep interest in federal water policy that protects both environmental integrity and the viability of
family farm agriculture.

For decades, NDFU has advocated for clear, workable WOTUS definitions that provide regulatory
certainty while respecting state sovereignty in managing land and water resources. We appreciate
this opportunity to provide input on implementing WOTUS rules in accord with the Supreme Court's
decision Sackett v. EPA decision.

General Position

As family farmers and ranchers who depend on healthy soil and clean water, NDFU members
support the Clean Water Act and its goals. However, decades of WOTUS uncertainty—through
constant rulemaking and litigation—have created significant challenges. What farmers and ranchers
need most is regulatory certainty: a clear definition that allows us to understand federal jurisdiction
without requiring expensive jurisdictional determinations for routine farm decisions.

The Supreme Court's decision in Sackett v. EPA was a significant judgment for family farmers,
ranchers, and state sovereignty. The Court established clear parameters, requiring wetlands to have
a "continuous surface water connection" to traditionally navigable waters that makes it "difficult to
determine where the waterway ends and the wetland begins." This standard rejected the vague
"significant nexus" test that had created regulatory risk for agricultural producers.

NDFU's policy is clear: "We oppose broadening the definition of what waters are covered under the
Clean Water Act." We appreciate the agencies' stated intent to provide greater regulatory certainty.



Specific Comments on the Proposed Rule

I. Elimination of Interstate Waters as Independent Basis for Jurisdiction
Position: NDFU supports this change.

Removing interstate waters as an independent basis for jurisdiction aligns with Sackett and
effectively recognizes state sovereignty within the Clean Water Act’s framework. This provision
restores appropriate control to states while ensuring the essential protection of truly navigable
waters.

Il. Definition of "Relatively Permanent”
Position: NDFU has concerns and requests clarification.

The proposed definition—"standing or continuously flowing bodies of surface water that are
standing or continuously flowing year-round or at least during the wet season"—requires
clarification for the Northern Great Plains’ unique hydrology.

Concern: "Wet Season" Definition in Semi-Arid North Dakota

In North Dakota's semi-arid climate with significant year-to-year precipitation variability, defining a
predictable "wet season" is problematic. Ephemeral wetlands are temporary, shallow depressions
that hold water seasonally or temporarily after heavy rains, then dry out. North Dakota landowners
also commonly have "sheetwater" which are very shallow, often extensive layers of water that
spreads across farm fields after heavy precipitation or snowmelt

The Prairie Pothole Region contains thousands of small, seasonal wetlands that may hold water
during spring snowmelt but remain dry most of the year, potentially being misinterpreted as WOTUS
under this definition.

Recommendations:

1. Exclude Ephemeral Wetlands and Sheetwater: Explicitly exclude features that flow or pond
only in direct response to seasonal precipitation or snowmelt.

2. Minimum Duration Standard: Require continuous flow or standing water for a minimum
defined period (e.g., at least three consecutive months in a typical year) to qualify as
"relatively permanent."

I1l. Definition of "Continuous Surface Connection"

Position: NDFU has significant concerns regarding the Prairie Pothole Region.




The proposed definition requires wetlands to: (1) abut (directly touch) a jurisdictional water; and (2)
have surface water at least during the wet season.

Concern: Prairie Pothole Region Applicability

Much of North Dakota lies within the Prairie Pothole Region, with countless depressional wetlands
left behind after glacial activity. This complex hydrology varies dramatically with precipitation, with
many wetlands separated by uplands temporarily connecting only in extreme wet years. NDFU is
opposed to the broadening of the federal government's jurisdiction over a group of waters, such as
the entire Prairie Pothole Region, simply because the bodies of water are near each other.

Recommendations:

1. Strict "Abutting" Standard: Clarify that wetlands separated by any upland, a berm, or natural
feature—even if flooded in extreme wet years—do not have a "continuous surface
connection" as required by Sackett.

2. Size Threshold Exclusion: Adopt a categorical exclusion for wetlands less than two acres.

3. Type 1 Wetland Exclusion: Explicitly exclude Type 1 (seasonally flooded basins/flats)
wetlands from jurisdiction.

IV. Definition of "Tributary" and Agricultural Drainage
Position: NDFU has concerns and requests specific protection for agricultural drainage.

The proposed definition requires tributaries to have "relatively permanent flow, a bed and bank" and
connect to traditional navigable waters.

Major Concern: Agricultural Drainage Systems

North Dakota has thousands of miles of agricultural drainage ditches essential for making soils
productive, protecting infrastructure, and managing excess water. NDFU policy emphasizes that
"legal assessment drains provide crucial drainage relief for North Dakota farmers, provide outlets

for ag and tile drainage and protect local, county and state road infrastructure from damages."

Recommendations:

The legal drain and ditch exclusions must be significantly strengthened. The final rule must clearly
protect all agricultural drainage ditches and systems, including:

e Roadditches

e Farmdrainage ditches

e |legalassessmentdrains

o Tile drain outlets




Clarify that routine maintenance of these drainage systems does not create or expand federal
WOTUS jurisdiction.

V. Prior Converted Cropland Exclusion

Position: NDFU urges consistency for prior converted cropland determinations across federal
agencies.

Farmers, ranchers and landowners frequently cite differences in how different federal agencies
determine jurisdictional waters as a challenge. Prior converted cropland (PCC) is one such area
where differences from USDA-NRCS and EPA/ACE can cause confusion and add complexity for
landowners. We strongly urge alignment of WOTUS PCC exclusions with NRCS standards.

The proposed rule clarifies that prior converted cropland (PCC) loses its excluded status if
"abandoned" and reverts to a wetland meeting the definition of "adjacent wetland." This restoration
of the abandonment principle from the 1993 rulemaking provides vital certainty for farmers who
continue to farm former wetlands.

Recommendations:

1. Define "Abandonment": Clearly define "abandonment" consistent with USDA standards
(e.g., land not used for agricultural commodity production for at least 5 consecutive years).

2. Protect Conservation ldling: Explicitly protect PCC status when land is temporarily idled for
conservation purposes, market conditions, or participation in federal programs like CRP.

3. Preserve USDA NRCS Determinations: Ensure PCC determinations made by NRCS remain
valid and are not subject to re-determination without a landowner request.

Implementation and Economic Impact
Position: NDFU has concerns about administrative feasibility.

Understanding that a General Jurisdictional Determination (JD) is the broad process used to assess
and clarify federal regulatory authority over water bodies. An Approved Jurisdictional Determination
(AJD) is a specific, final, and appealable document issued by the Corps. It officially confirms
whether specific aquatic resources, such as wetlands are subject to WOTUS regulations and
precisely identifies their boundaries. AlDs are typically valid for five years.

The proposed rule will require extensive JDs across North Dakota. The process already faces
challenges, including insufficient USACE staff leading to long delays in obtaining AJDs, and high
associated costs for landowners and farmers.

Recommendations:




1. Increase staffing and resources: significantly increase Corps staff and resources in North
Dakota to handle JD requests.

2. Establish firm timelines: establish enforceable timelines for JD processing (e.g., 30 days for
preliminary JDs, 90 days for AIDs) to prevent delays that could disrupt planting or harvest
schedules.

3. Coordinate with USDA: Ensure robust coordination between the Corps and NRCS to avoid
conflicting wetland and jurisdictional determinations.

The final rule must prioritize family farm economic viability. Overregulation that creates uncertainty,
increases costs, and reduced productivity directly threatens family farm viability and rural
community vitality.

Conclusion

North Dakota Farmers Union appreciates the opportunity to comment on this proposed rule. While
we support efforts to implement the Supreme Court's Sackett decision and establish a clearer
definition, modifications are required to ensure the rule is practical for North Dakota agriculture and
its unique hydrology.

We stand ready to work constructively toward a final rule that protects water quality while preserving
the family farm system essential to America's food security and rural vitality.

Respectfully submitted,

ol

Matt Perdue
President
North Dakota Farmers Union




